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United States Court of Appeals for the 

District of Columbia 


No. 6650. 


Rozsell J. Bowen and M. Bessie Bowen, Appelfants, 


vs. 


Mount Vernon Savings Bank, a Corporation. 


a Supreme Court of the District of Columbia^ 

Equity. No. 58550. j 

i 

Mount Vernon Savings Bank, a Corporation, Plaintiff, 

i 

i 

vs. j 

Rozsell J. Bowen, M. Bessie Bowen, The Commercial 
National Bank of Washington, a Corporation, Trustee, 
Defendants. j 

I 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of tjhe Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abbve-en- 
titled cause, to wit: 
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1 Bill for Substitution of Trustee. 

Filed April 2, 1935. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity No. 58550. 

Mount Vernon Savings Bank, a Corporation, Plaintiff, 

vs. 

Rozsell J. Bowen, M. Bessie Bowen, The Commercial 
National Bank of Washington, a Corporation, Trustee, 
Defendants. 

To the Supreme Court of the District of Columbia holding 
an Equity Court: 

The plaintiff, Mount Vernon Savings Bank, respectfully 
shows to the Court as follows: 

(1) That it is a corporation duly organized and existing 
under the laws of the State of West Virginia and doing 
business in the District of Columbia, and sues in its own 
right. 

c* 

(2) That the defendants, Rozsell J. Bowen and M. Bessie 
Bowen, are adult citizens of the United States and resi¬ 
dents of the District of Columbia, and are sued in their own 
right. The defendant, The Commercial National Bank of 
Washington is a corporation duly organized under the 
national banking laws of the United States, and is sued as 
trustee under a certain deed of trust hereinafter described. 

(3) That heretofore, to-wit, on the 5th day of May, 1927, 
the defendants Rozsell J. Bowen and M. Bessie Bowen, his 
wife, as the record owners as tenants by the entiretv of 
part of Block numbered Five (5) in Francis G. Newlands’ 
subdivision of a tract of land known as “Cliffbourne”, as 

per plat recorded in the Office of the Surveyor for 

2 the District of Columbia in Liber Countv 10 at folio 
44, described as follows:—Beginning for the same at 

the intersection of the Westerly line of Adams Mill Road, 
as now established, with the Northerly line of said Block 
Five (5), and running thence North 89° 11' West, 226.78 
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feet to the most Northwesterly corner of said Block Five 
(5); thence South 25° 21' East, 98 feet to the Northerly line 
of a public alley; thence with said line of said allej’, North 
87° 33' East, 67.21 feet; thence still with said line of said 
alley, North 89° 57' 30" East, 185.20 feet to ^lie said 
Westerlv line of Adams Mill Road; thence bv and iwith the 
said line of said road, and the arc of a circle whose Radius is 
221.06 feet, Northwesterly a distance of 107.57 feqt to the 
point of beginning;—as shown by plat of survey, Recorded 
in said Surveyor’s Office in Survey Book 68 at p^ige 452: 
the same being improved by premises 2630 Adaims Mill 
Road, N. W.; executed and delivered to the defendant, The 
Commercial National Bank of Washington, a corporation, a 
certain deed of trust dated Mav 5, 1927 and recorded Mav 
18, 1927 among the Land Records of said District in Liber 
6093 at folio 52, whereby they conveyed the aforesaid prop¬ 
erty to secure the payment to James II. Baden add Fred¬ 
erick II. Cox of $43,000.00, represented by a promissory 
note dated May 5, 1927, payable two years after d^te, with 
interest thereon at the rate of 6% per annum until paid, 
payable quarterly. That thereafter, the sum of $|3,800.00 
was paid on account of principal of the said note, ’and the 
balance of said note, in the amount of $39,200.00, was ex¬ 
tended to become due and payable on or before May 5, 
1933, with interest at the rate of 8% per annum. In due 
course the payees of said note sold, endorsed and delivered 
the same to plaintiff, who is now the holder and owner 
thereof. 

(4) The defendants, Rozsell J. Bowen and M. 
3 Bessie Bowen, are, according to plaintiff’s informa¬ 
tion and belief, the present owners of the equity of 
redemption in the aforesaid property according j to the 
Land Records of said District, and are sued as such. 

(5) That the aforesaid property is also subject to a first 
deed of trust in the sum of $83,600.00, which matured Feb¬ 
ruary 4, 1935 and which is senior to the deed of trust secur¬ 
ing the note held by the plaintiff. 

(6) The defendant, The Commercial National Bank of 
Washington, a corporation, is insolvent, as plaintiff is in¬ 
formed and so avers, and its affairs are being administered 
by Robert C. Baldwin, Receiver duly appointed by the 
Comptroller of the Currency under the National Banking 

2—6650a j 
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Laws of the United States, and bv reason of its insolvency 
and its receivership, it is disqualified from functioning as 
trustee under said deed of trust. 

(7) Plaintiff avers that default has been made in the 
performance of the terms and provisions of the aforesaid 
deed of trust jsecuring the note held by the plaintiff, in that 
the principal of the note secured thereby has been overdue 
and unpaid since May 5, 1933, and the interest thereon 
since April 21, 1933, and therefore the plaintiff is entitled 
to have the property sold by reason of such default. Plain¬ 
tiff is advised, however, that by reason of the insolvency of 
said trustee, The Commercial National Bank of Washing¬ 
ton, and the appointment of a Receiver for it as aforesaid, 
it becomes necessary to petition this Honorable Court for 
the appointment of a trustee in its place and stead, to be 
clothed with all the power and estate in law and in equity 
in said property, under the said deed of trust, as is now 
vested in the defendant The Commercial National Bank of 
Washington, a corporation. 

4 (7) Being without any remedy at law in the prem¬ 

ises, plaintiff is advised by counsel and upon such 
advice avers that it has the right to petition this Honorable 
Court for the appointment of a trustee in the place and 
stead of The Commercial National Bank of Washington, 
a corporation^ under the aforesaid deed of trust, all proper 
parties in interest having been made parties to this suit. 

The premises considered, plaintiff prays: 

(1) That unless the defendants voluntarily appear and 
answer the allegations of this bill, a Rule be issued against 
said defendants, or such of them as do not so appear and 
answer, to appear and show cause why a trustee should not 
be appointed in the place and stead of the defendant The 
Commercial National Bank of Washington, a corporation, 
as provided in and by Sections 534 and 538 of the Code of 
Laws of the District of Columbia. 

(2) That P. Michael Cook be appointed trustee in the 
place and stead of the defendant, The Commercial National 
Bank of Washington, a corporation, trustee under the afore¬ 
said deed of trust, and that he be clothed with all the power 
and estate in law and in equity, in the aforesaid property, 
under the said deed of trust, as is now vested in said trus¬ 
tee. 












i 


MOUNT VERNON SAVINGS BANK. j 5 

(3) Thai it mav have such other and further belief in 
the premises as the court deems proper. 

MOUNT VERNON SAVINGS BANK, 
By FRANK W. LEE, | 

President. j 

i 

i 

District of Columbia, ss : 

Frank AV. Lee, being first duly sworn, deposes aind says 
that he is President of the Mount Vernon Savings Bank, 
a corporation, and as such officer is authorized to and makes 
this affidavit on its behalf; that he has read tjie fore- 
5 going bill by him subscribed as such President and 
knows the contents thereof; that the facts j therein 
stated of his personal knowledge are true, and those stated 
on information and belief, he believes to be true. 

FRANK W. jLEE. 

I 

Subscribed and sworn to before me this 1st day of April, 
A. D. 1935. ' | 

[seal.] A. S. OFFUTT, 

Notary Public, p. C. 

QUINTER & SOTHORON, j 

Bv L. HAROLD SOTHORON, 

* ' , , ,, | 

Attorneys for Plaintiff. 

Ride to Show Cause. 

i 

Filed April 2, 1935. j 

I 

#*#### #j 

i 

| 

Upon consideration of the Bill of Complaint filed in this 
cause, it is, by the Court, this 2nd day of April, A. E|. 1935, 

Ordered, that the defendants, Rozsell J. Bowen, M.,Bessie 
Bowen, and The Commercial National Bank of AVashing- 
ton, a corporation, Trustee, appear herein and show cause 
under oath on or before the tenth dav, exclusive of Siimdavs 
and legal holidays, after the service of this Rule upoij them, 
why the prayers of said Bill of Complaint should inot be 
granted. ! 

JAMES M. PROCTOR,! 

i # 

J udfice. 
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Marshal's Return. 

Served a copy of the within above rule on M Bessie 
Bowen Personally April 2, 1935. R. J. Bowen Not found— 
7-19-35. 

JOHX B. COLPOYS, 
i U. S. Marshal in and for 

the Dist. of Columbia, 
By W. P. HAYS, 

Deputy U. S. Marshal. 

K. 

6 Answer of the Defendants Rozsell J. Bowen and M. 

Bessie Bowen. 

Filed April 13,1935. 


1. Lpon information and belief they aver and expect to 
prove by competent evidence at the hearing of this cause 
that the plaintiff Mount Vernon Savings Bank, a corpora¬ 
tion, although organized and previously existing under the 
laws of the State of West Virginia, is not doing business 


in the District of Columbia and has not since March 1932. 
That in March 1932 the President of the United States 
ordered that all banks in the District of Columbia be closed 
in order to determine their solvencv or insolvencv. That 
one of the banks affected by said executive order was the 
plaintiff which at that time was engaged in business in 
the District of Columbia. Thereafter, from time to time, 
both national and state banks within the District of Colum¬ 
bia were allowed to re-open and re-engage in business. 
However, as these defendants are informed and upon such 
information aver, the plaintiff Bank has not been allowed 
to re-open its doors to the public and re-engage in busi¬ 
ness in the District of Columbia, consequently its affairs 
are being managed, conserved and liquidated by a liquidat¬ 
ing committee or trust appointed by either the Comptroller 
of the Treasury or the stockholders of said Bank. 

These defendants further aver upon information and be¬ 
lief that by virtue of the facts aforesaid, the legal title and 
possession of the promissory note described in the Bill of 
Complaint and secured by the deed of trust recorded among 
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the land records of the District of Columbia in Liber 6093 

i 

at folio 52 et seq., is vested in said liquidating Jtrust or 
committee. 

2. These defendants further state that thev are; advised 
by counsel and upon such advice aver that [they are 
7 entitled to a credit upon either the principal br inter¬ 
est owing on the note described in the Bill iof Com¬ 
plaint in the sum of $4,200. which was paid on Ma^ 8, 1929 
to the Commercial National Bank and characterised as a 
bonus, and on which date these defendants believe sjaid note 
was transferred to the plaintiff Bank. 

And now having fullv answered the said rule! insofar 
as is material, these defendants pray that the samb be dis¬ 
charged. 

ROZSELL J. BOWEN. 

M. BESSIE BOWEN. 

District of Columbia, ss : 

IVe do solemnlv swear that we have read the fojregoing 
Answer by us subscribed and we know the contents thereof; 
that the facts therein stated as upon information and belief 
we believe to be true and those otherwise stated we verily 
believe to be true. I 

ROZSELL .T. BOAYEX. 

M. BESSIE BOAAlEX. 


Subscribed and sworn to before me this 12th dav of April, 
A. D. 1935. 

[seal.] THEODORE L. BLOCK, 

Notary Public , D. C. 

| 

GEORGE C. GERTMAN, j 

Attorney for Said Defendants. 

j 

i 

Answer of the Commercial National Bank of Washington, 

by Robert C. Baldwin , Receiver. j 

i 

I 

Filed November 26, 1935. 


Now comes the defendant, The Commercial National 
Bank of Washington, by Robert C. Baldwin, Re- 
8 ceiver, and for answer to the petition in the above 
entitled cause exhibited against it, admits thb aver- 
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mcnts in paragraph six (6) of tlie said petition. lie fur¬ 
ther states that it is without information or knowledge of 
the other averments but believes them to be true. 

Wherefore, having fully answered the petition the de¬ 
fendant consents to the granting of the relief requested 
therein and prays that a Substituted Trustee be appointed 
in the place and stead of The Commercial National Bank of 
Washington, and that any expense or charges in connection 
therewith be borne bv the plaintiff. 

THE COMMERCIAL NATIONAL BANK OF 
WASHINGTON, 

By ROBERT C. BALDWIN, 

Receiver. 

M. F. SHOW ALTER, 

Attorney for Defendant. 

Decree. 

Filed November 26, 1933. 


This cause came on to be heard at this term and there¬ 
upon, upon consideration thereof, and it appearing to the 
Court that tine debt described in said bill remains unpaid, 
the said note being produced in open court it is, by the 
Court, this 26th day of November, A. D. 1933, 

Adjudged, ordered and decreed, that P. Michael Cook, 
Esq. be and he is hereby appointed trustee in the place and 
stead of The Commercial National Bank of Washington 
under a certain deed of trust made bv Rozsell J. Bowen 
and M. Bessie Bowen, his wife, dated the 5th dav of Mav, 
1927, and recorded on the 18th day of May, 1927, in Liber 
No. 6093 at folio 52 of the Land Records of the District of 
Columbia, it having been established to the satisfac- 
9 tion of the Court that the said The Commercial Na¬ 
tional Bank of Washington is now in the hands of a 
receiver and is unable to act under said deed of trust, and 
the said substituted trustee is hereby clothed with all the 
power and estate, both in law and in equity, in and to the 
vested property under the said deed of trust, as was vested 
in the said original trustee named therein. 

JENNINGS BAILEY, 

Justice. 
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The defendants Ro-sell J. Bowen and M. Bessie Bowen 
note in open Court an appeal from this decree to tljie United 
States Court of Appeals of the District of Coluhibia and 
the penalty of their cost bond is hereby fixed at $|00.00. 

JENNINGS BAILflY, 

Justice. 

\ 

Memorandum. 

' 

December 16,1935.—Appeal Bond for $100. apprbved and 
filed. 


Assignment of Errors. 
Filed December 30,1935. 


* 


The defendants Rozsell J. Bowen and M. Bessije Bowen 
assign the following errors: 

o o 

1. The trial Court erred in granting the plaintijff relief, 
thereby disregarding the verified answer of said! defend¬ 
ants. 


2. The trial Court erred in entering the appealed 
decree. 

10 3. The trial Court erred in appointing and substi¬ 

tuting P. Michael Cook as trustee in the placte of the 
defendant, The Commercial National Bank of Washington, 
under the deed of trust recorded in Liber 6093 .folio 52 
et seq. 

4. The trial Court erred in entertaining the bill of com¬ 
plaint and granting the relief prayed in view of the!verified 
allegations of said defendants’ answer thereto. 

5. That the plaintiff had no legal right to file the bill of 
complaint on its own account or in its behalf because of the 
matters set forth in said defendants’ answer. 

GEORGE C. GERTMAlj, 
Attorney for Above-named Defendants. 

Service of copy of foregoing Assignment of Errors is 
acknowledged this 30 day of December, 1935. 

* L. HAROLD SOTHORON, 

Attorney for Pla\ntiff. 
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Designation of Record. 
Filed December 30, 1935. 


The Clerk of the Court will please include the following 
in the transcript of record on appeal of the above entitled 
cause to the United States Court of Appeals for the District 
of Columbia: 

2. Bill of Complaint. 

2. Rule to show cause issued thereon. 

3. Answer of the defendants Rozsell J. Bowen and M. 
Bessie Bowen to the rule to show cause. 

4. Answer of the defendant, The Commercial National 

Bank of Washington, trustee. 

11 5. Final decree granting plaintiff the relief prayed 
with notation thereon of appeal entered in open 

Court and the fixing of the penalty of the bond. 

G. Memorandum of the filing and approval of the appeal 
bond in the penalty of $100. 

7. Assignment of errors. 

8. Designation of record with the date of filing thereof 
and notice and acknowledgment of service. 

9. This designation. 

i GEORGE C. GERTMAN, 

Attorney for Defendants Rozsell 
i J. Bowen and M. Bessie Bowen. 

Service of copy of foregoing designation is acknowledged 
this 30th dav of December, 1935. 

L. HAROLD SOTHOROX, 
i Attorney for Plaintiff. 

12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 11, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
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transcript, in cause No. 58550 in Equity, wherein Mount 
Vernon Savings Bank, a corporation, is Plaintiff and Roz- 
sell J. Bowen, et al. are Defendants, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 29th day of January, 1936. j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAlk 

filerk, 

By CHAS. B. COFLIN, j 

Assistant Clerk. 

i 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6650. Rozsell J. Bowen and M. Bessie Bowen, appel¬ 
lants, vs. Mount Vernon Savings Bank, a corporation. 
United States Court of Appeals for the District of! Colum¬ 
bia. Filed Feb. 24, 1936. Henry W. Hodges, Clerl^. 


(7496-C) 
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iBmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. ! 
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No. 6650. 


Rozsell J. Bowen, M. Bessie Bowen, Appellant js, 

v. 

Mount Vernon Savings Bank, a Corporation,! 

Appellee. 


BRIEF ON BEHALF OF APPELLANTS. ! 


STATEMENT OF THE CASE. 

On April 2, 1935, appellee, Mount Vernon Savings 
Bank, filed a Bill against appellants alleging it w^s a 
West Virginia corporation doing business in the dis¬ 
trict of Columbia and that it sued in its own right; hlso 
that the appellants by deed of trust dated May 5, 1927 
conveyed to the Commercial National Bank of Wash- 
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ington, as trustee, certain real estate to secure the 
payment of their promissory note of $43,000, upon 
which there had been paid $3,800; that the balance 
owing $39,200 was extended to May 5, 1933 with inter¬ 
est at eight per centum per annum and that it was the 
holder and owner thereof. Appellee also averred that 
default existed in the payment of both principal and 
interest and that it was entitled to have the deed of 
trust foreclosed. 


Appellee further alleged that the trustee, Commer¬ 
cial National Bank, was insolvent and its affairs were 
being administered by a receiver appointed by the 
Comptroller of Currency and that by reason of such 
insolvency and receivership it was disqualified from 
functioning as trustee under said deed of trust. 

Because of the insolvency and receivership of said 
Commercial National Bank, appellee also alleged that 
it was necessary to appoint a new trustee in its place 
and the prayer of the Bill was to that effect. 

Appellants answered the Rule issued upon the Bill 
and in their verified answer set up that the appellee 
had not done business since March 1932 (meaning 
1933) when the President of the United States ordered 
all banks closed to determine their solvencv or insol- 
vency; that appellee had not been allowed to reopen 
its doors to the public or to re-engage in business in 
the District of Columbia; that its affairs were being 
managed, conserved and liquidated by a liquidating 
committee or trustees appointed by either the Comp¬ 
troller of the Treasury or the stockholders of said 
bank, and that therefore the legal title of the note se¬ 
cured by the deed of trust vested in the liquidatad trus¬ 
tees or committee. They also claimed an additional 
credit upon the note of $4,200. 







Thereupon, and without a hearing of the, matters 
set up in the answer, the Court summarily entered a 
decree substituing a trustee under the deed of trqst. 

ARGUMENT. 

The Bill was filed under Sections 534 and 538 of the 
Code. Section 535 of the Code state: 

i 

! 

‘‘If the matter of defense against the foreclo¬ 
sure of the said mortgage or the enforcement of 
said deed of trust be set up in answer to said jrule, 
the further proceedings shall be according ti the 
practice in equity after answer filed”. 

i 

None of the matters of defense pleaded were | con¬ 
troverted or questioned by motion to dismiss or strike 
and it would seem that they preclude the Court from 
summarily granting the prayers of the Bill without 
a hearing upon their merits. See Section 535 of Code. 

It is deferentially submitted that if the Commercial 

* 

National Bank became disqualified as trustee for the 
reasons stated in the Bill, then the appellee became 
disqualified from suing in its own right for the reajsons 
alleged in the answer. Ross v. Long , 258 N. W. [Rep. 
94. " j 

Respectfully submitted, 

j 

George C. Gertman, 
Attorney for Appellants. 



. UNITED STATES 
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Quinteb and Sothorox, 

Attorneys for Appellee. , 



Press or Byron S. Adaxs, Washington, D. C. 
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IN THE 


®intteij States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA! 


January Term, 1936. 


No. 6650. 


Rozsell J. Bowen, M. Bessie Bowen, Appellants, 


Mount Vernon Savings Bank, a Corporatio^, 

Appellee . 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

! 

On April 2, 1935, appellee filed a bill in equity iti the 
Supreme Court of the District of Columbia, Equity 
No. 58,550, against the appellants herein and The Com¬ 
mercial National Bank of Washington, a corporation, 
trustee under a certain deed of trust, seeking to have 
the Court substitute a trustee under a deed of trust 
dated the 5th day of May, 1927, by which the appellants 
herein, as tenants by the entireties, conveyed to The 
Commercial National Bank of Washington, a corpora- 
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tion, as trustee, part of Block numbered five (5) in 
Frances G. Newlands’ Subdivision of a tract of land 
known as “Cliffbourne”, as per plat recorded in the 
Office of the Surveyor for the District of Columbia in 
Liber 101, folio 44, which said property was more par¬ 
ticularly described by metes and bounds in said deed 
of trust, to secure the payment to James H. Baden 
and Frederick H. Cox $43,000.00, represented by a 
promissory note dated May 5, 1927, payable two years 
after date, with interest thereon at the rate of six per 
centum per annum until paid, payable quarterly. 

The appellee averred in substance, among other 
things, that the trustee named in the said deed of trust, 
The Commercial National Bank of Washington, be¬ 
came insolvent, and that a receiver therefor had been 
appointed pursuant to and in accordance with the stat¬ 
ute in such cases made and provided; and that the 
aforesaid note was by the payees in due course en¬ 
dorsed and delivered to the appellee, who was the 
holder and owner thereof; and appellee’s bill con¬ 
tained the usual prayers for process, the issuance of a 
Rule to Show Cause and general relief, and a prayer 
“that P. Michael Cook be appointed trustee in the 
place and stead of the defendant, The Commercial 
National Bank of Washington, a corporation, trustee 
under the aforesaid deed of trust, and that he be 
clothed with all the power and estate, in law and in 
equity, in the aforesaid property, under the said deed 
of trust, as is now vested in said trustee”. 

On May 2,1935, a Rule to Show Cause issued against 
the defendants. 

The defendant The Commercial National Bank of 
Washington answered, admitting the averments of said 
bill and consenting to the relief therein prayed, and 
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the appellants filed an answer to the Rule in which 
they averred in substance that the appellee had by the 
Comptroller of the Currency been prevented frcjm re¬ 
engaging in the banking business in the Distrjict of 
Columbia after the banking holiday in March,! 1932 
(which we assume appellants intended to av|er as 
1933), and further averring that because of that fact 
appellee’s affairs were being managed, conserved and 
liquidated by a committee or trust appointed by the 
Comptroller of the Currency or the stockholders of the 
appellee, from which facts appellants averred the legal 
title and possession of the promissory note described 
in appellee’s bill of complaint vested in said liquidat¬ 
ing trust or committee. Appellants further ayerred 
on advice of counsel that they were entitled to a fcredit 
of $4,200.00 upon either principal or interest qf the 
said note, which said sum appellants averred wasf paid 
n ^ ? 1^-9, on which date appellants averred that 
they believed said note was transferred to appellee. 

At the hearing upon the Rule to Show Cause aitd the 
answers filed, the Court, upon consideration of tfye bill 
and answers thereto, and the presentation in j open 
court of the note described in the bill, entered a cjecree 
on Novmber 26,1935, appointing P. Michael Cook,| Esq., 
trustee in the place and stead of The Commercial Na¬ 
tional Bank of Washington; from which decree Appel¬ 
lants prosecute this appeal. 

ARGUMENT. 

Appellants raise two points in their brief, the first 
one of which is that because appellee filed its original 
bill of complaint pursuant to Sections 534 and 538 of 
the Code of Laws of the District of Columbia, Section 
535 makes it mandatory upon the Court, if matters of 


i 

i 
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defense to a foreclosure proceeding are set up in the 
answer, to order further proceedings according to the 
practice in equity after answer filed. 

Section 535 is not properly applicable to this case 
because the bill of complaint was solely for the pur¬ 
pose of substituting a trustee, and contained no prayer 
for foreclosure of the deed of trust. Even if a fore¬ 
closure had been prayed, the answer to the Rule to 
Show Cause set up no facts which constituted “matter 
of defense against the foreclosure of said mortgage 
or the enforcement of said deed of trustFurther¬ 
more, under Section 534, “if no cause be shown * * * 
against the prayers of said petition, the Court may 
determine in a summary wav whether the said debt 
remains unpaid, and if satisfied thereof the Court may 
by decree appoint a new trustee”. 

The lower court was of the opinion that no cause 
was shown in the answer whv a new trustee should not 

ms 

be appointed, and, the note being exhibited in open 
court, thereupon signed a decree appointing a new 
trustee. Thereafter, there were no proceedings in 
equity properly to be had. 

The appellants’ second contention is that if The Com¬ 
mercial National Bank became disqualified as trustee, 
the appellee became disqualified from suing in its own 
right for the reasons set out in the answer. 

The onlv reason set out in the answer was that the 
appellee is not doing a banking business. The answer 
contains no allegation that the appellee corporation 
has been dissolved. Even if it had alleged that appel¬ 
lee was insolvent, or that a receiver had been appointed 
to manage its affairs, as was the case with The Com¬ 
mercial National Bank, the appellee would not be dis¬ 
qualified from suing and being sued in its own name. 
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See Central Natio'nal Bank of Baltimore v. Connecticut 
Mutual Life Insurance Co., 104 U. S. 54, 26 L. E|h 693, 
701, 702; Chemical National Bank v. Hartford Deposit 
Co., 161 U. S. 1, 40 L. Ed. 505, 596, 59S; Hutchison v. 
Crutcher, 37 L. R. A. (Term.) S9, 91. j 

The ease of Boss v. Long, 25S N. W. 94, cited fry ap¬ 
pellants, is not in point. That case merely held that 
during the banking holiday a conservator undfrr the 
Bank Conservation Act of 1933, U. S. C. A., Ti(le 12, 
Sec. 203, could maintain an action on a note in hjs own 
name. 

All of the facts alleged in appellants’ answeii went 
to the question of the ownership of the note, thfr very 
language itself stating: 1 ‘These defendants farther 
aver upon information and belief that by virtue frf the 
facts aforesaid, the legal title and possession frf the 
promissory note * " * is vested in said liquidating 
trust or committee.” 

In considering the question as to whether the title 
was in the appellee, it will be observed that the till of 
complaint specifically avers that ‘‘in due course the 
payees of said note sold, endorsed and deliverfrd the 
same to plaintiff, who is now the holder and owner 
thereof.” I 

i 

Appellants do not deny that appellee was the frolder 
and owner of the note prior to March, 1933, nbr do 
they question the right of plaintiff to have brought a 
suit thereon prior to that date. Appellants’ contention 
appears to be that the title to the note and the right 
to maintain an action thereon vested in a liquidating 
trust or committee to the exclusion of the appellee cor¬ 
poration, because appellee corporation subsequent to 
March, 1933, was not permitted to re-engage ill the 
banking business in the District of Columbia. 
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This is an unwarranted assumption. 

Section 1304 of the Code provides in part: 

“ ‘Holder' means the payee or endorsee of a 
bill or note who is in possession of it, or the 
bearer thereof.’’ 

The appellee was in actual possession of said note 
and exhibited the same in open court, and the decree 
so recited. 

It is respectfully submitted that the decision of the 
lower court should be affirmed. 

Qutnter and Sothoron, 
Attorneys for Appellee. 







